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1 What has changed
The biggest collection of changes to the superannuation system since 2007 came into force at 1 July
2017. The potential outcomes of strategies that were common prior to this date might not be as
effective or even relevant now. This paper looks at some of the changes to come in, looks back at
strategies commonly employed before 1 July 2017 and reviews their effectiveness, and discusses
some of the strategic thinking required now.
To do this various situations and circumstances experienced by The Future Family (introduced in
section 2) are examined.
First, let’s review some of the changes.

1.1 Contribution changes
1.1.1 Contributions - general
There has been no change to what is considered a contribution, nor any changes to the timing of a
contribution so taxation ruling TR 2010/1 Income tax: superannuation contributions remains relevant.
What has changed are the contributions caps, tests on being able to make certain contributions, plus
new ways to make contributions have been introduced.

1.1.2 Concessional contributions
The concessional contribution cap is defined in section 291-20(2)(a) of the Income Tax Assessment
Act 1997 (“ITAA97”). This definition has been amended, and from 1 July 2017, the concessional
contributions cap is now $25,000. This is a flat $25,000 for all taxpayers and there are no higher caps
for those over a certain age.

1.1.3 Non-concessional contributions
Non-concessional contributions are now considered to be in excess if your non-concessional
contributions for the year are more than 4 times your concessional contributions cap i.e. $100,000
(Section 292-85(2)(a), ITAA97). That is, unless immediately before the start of the financial year your
total superannuation balance equals or exceeds the general transfer balance cap for the year, in
which case your non-concessional contributions cap is nil (Section 292-85(2)(b) ITAA97).
So, if immediately before the start of the 2018 financial year the total of all of your superannuation
accounts is more than $1.6m, then there is no capacity to make any more non-concessional
contributions into superannuation.
If you are eligible to make non-concessional contributions, there is still the ability to bring forward 3
years of non-concessional contributions (section 292-85(3) ITAA97). This can be accessed if:
© Kerri Reynolds, CTA 2018
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your non-concessional contributions in the first year exceed the general non-concessional cap
for that year, and



your balance immediately before that first year does not exceed the $1.6m, and



you are under 65 at any time in that first year, and



you haven’t accessed the bring forward rule in the previous 2 years; and



the difference between your total superannuation balance and the general transfer balance
cap (currently $1.6m) is more than the general non-concessional contributions cap for the first
year (i.e. $100,000).

I have found that the table on the ATO’s website is helpful in determining your non-concessional
contributions cap when you are approaching the $1.6m, and so have reproduced here.

* Reproduced from the ATO website - https://www.ato.gov.au/Super/Self-managed-super-funds/Contributions-androllovers/Contribution-caps/#Nonconcessionalcontributions1

1.1.4 Fund capped contributions
Before 1 July 2017, SIS Regulation 7.04(3) provided a mechanism to return contributions by virtue of
the fact that that were unable to be accepted in the first place by the fund based on certain limits.
These were:


If the member was aged 64 or less on 1 July of the year in question, three times the nonconcessional contributions cap (i.e. $540,000 pre 1/7/17); or



If the member was aged 65 but less than 75 on 1 July of the year in question, the nonconcessional contributions cap (i.e. $180,000 pre 1/7/17)

© Kerri Reynolds, CTA 2018
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This rule was to assist in preventing inadvertent breaches of the cap where they were immediately in
excess of contributions that were able to be made.
This mechanism has now been removed so fund capped contributions cannot be returned. It was
removed due to additional complexity that a fund would experience in administering, as the member’s
total superannuation balance would also have needed to be included in the “test” for these
contributions and not solely their age.

1.1.5 Total superannuation balance (“TSB”)
This is a new concept introduced with the 1 July 2017 changes. Total superannuation balance is
defined in section 307-230 ITAA97. This new concept is used for a number of tests within the new
superannuation rules including determining whether you can make non-concessional contributions,
whether you are eligible to access the catch up contribution provisions, and whether the fund is
eligible to utilise the segregated method for determining exempt current pension income.
Law Companion Ruling, LCR 2016/12 – Superannuation reform: total superannuation balance,
provides guidance on how this is calculated.
Your total superannuation balance includes, your accumulation phase value, which are your interests
that are not in retirement phase (so a TRIS where the pensioner has not attained a full condition of
release would also be included here) and for superannuation income streams in retirement phase
(including TRIS’ where the pensioner has satisfied a full condition of release) it includes your transfer
balance account, though this is subject to certain modifications for account based income streams.
These modifications effectively ensure that the current balance of the account based pension is what
is included in your total superannuation balance (and not the amount you started with).
As an adviser, the total superannuation balance concept can prove to a tricky one. Not necessarily
from an understanding of concept point of view, but the importance of having a full picture of the
affairs of your client. Without that full picture, the interaction of the total superannuation balance on a
number of measures will potentially cause issues with advice provided.

1.1.6 Home downsizer contribution
Section 292-102 ITAA97 has been introduced to include the rules for eligibility for the new home
downsizer contribution. This initiative allows an individual to contribute an amount to superannuation,
that is not subject to any of the existing contribution caps, from the proceeds of the sale of their home
– up to the value of $300,000 each. Meaning that a couple “downsizing” and selling their family home
could potentially increase their collective superannuation balances by $600,000.
To be eligible, the following must apply:


The contribution is made to a complying fund and the individual is aged 65 or over



The contribution made is equal to all or part of capital proceeds



The contract for sale needs to be executed on or after 1 July 2018

© Kerri Reynolds, CTA 2018
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You or your spouse need to have held an interest before the disposal and have held that
interest for 10 years or more



It must be a home in Australia, and not be a caravan, houseboat or other motor home



The proceeds would ordinarily be exempt from CGT under the main residence exemption (or
would be if the property were not pre CGT)



The required contribution form must be provided at or before the time of the contribution



The contribution must be made within 90 days, or such time as the Commissioner allows,
from the time of change in ownership (i.e. in most cases from settlement)



You must not have accessed the home downsizer provisions from the sale of another home

As you will note, there is no requirement in this list in relation to the purchase of another home, and/or
the required value of that home, so in effect there is no need to “downsize” from a value or size point
of view, nor purchase a new home.
This measure does allow individuals to contribute more to super when their total superannuation
balance is above the $1.6m.

1.1.7 Personal deductions
Section 290-150 ITAA97 still outlines the availability of deductions for personal superannuation
contributions. In the determination of eligibility section 290-160 ITAA97 has been repealed from 1
July 2017. Section 290-160 was the section that required you to assess the earnings received as an
employee and ensure that it was less than 10% of your assessable income, your reportable fringe
benefits and your reportable employer superannuation contributions. This requirement no longer
exists.
The removal of the 10% rule has provided flexibility to individuals in making their superannuation
contributions as those employed no longer necessarily have to enter into salary sacrifice
arrangements and can “top-up” their super from their own funds as required.
All other requirements around deductibility of personal contributions remains the same, and in
particular, the documentation process (section 290-170 ITAA97).

1.1.8 Catch up contributions
Another measure that has been brought in, albeit that the effective date is from 1 July 2018, is the
ability to carry forward 5 years of unused concessional contributions cap (section 291-20(3) ITAA97).
This measure is designed to provide those with low superannuation balances the ability to make up
contributions for periods where they may not have been working or had the capacity to contribute
(e.g. carer responsibilities or work breaks).
To be eligible for this measure, your total superannuation balances just before the start of the financial
year in which you make the contribution needs to be less than $500,000. Your concessional
contributions cap utilised in the previous year (up to five years) needs to have be underutilised.
© Kerri Reynolds, CTA 2018

7

Kerri Reynolds, CTA

Superannuation strategies post 1 July 2017 – What Do You Do Now?

As the commencement date is 1 July 2018, the 2019 year is the first year in which the concessional
contributions cap is measured. Therefore, the ability to make concessional contributions under this
measure above the $25,000 will commence in the 2020 year.

1.2 Benefit changes
1.2.1 Transfer balance cap (“TBC”) and transfer balance account (“TBA”)
One of the most publicised and most debated changes to the superannuation system was the
implementation of the transfer balance cap to limit the amount of superannuation interest you can
have in retirement phase, and hence limit the assets in a superannuation fund which are eligible for
tax free status.
Your transfer balance cap is defined (in section 294-35 ITAA97) in reference to the general transfer
balance cap in the year in which you start to have a transfer balance account. The general transfer
balance cap is currently $1.6m (section 294-35(3) ITAA97). There are transitional rules that apply to
increase your transfer balance cap for a financial year where the general transfer balance cap is
indexed, the calculation for this is in section 294-40 ITAA97.
Law Companion Ruling, LCR 2016/9 – Superannuation reform: transfer balance cap, was released to
give guidance and examples on the application of the transfer balance cap concept.
Debits and credits may arise in your transfer balance account and the combination of these result in
the balance of your transfer balance account (Subdivision 294-B and 294-C ITAA97). Where your
transfer balance account is more than your transfer balance cap, an excess transfer balance
determination will result, requiring action.
The ATO has started issuing excess transfer balance determinations from January 2018.

1.2.2

“Retirement phase” definition

Another interesting outcome of the 1 July 2017 changes is the definition of retirement phase. This is
contained in section 307-80 ITAA97. The requirement to meet the definition of retirement phase is
what determines a funds eligibility to have exempt current pension income.
This definition is also where a transition to retirement income stream is now specifically excluded from
the definition of retirement phase, and as such, from 1 July 2017, a transition to retirement income
stream is no longer entitled to have the income from the assets supporting such a pension tax free.
After the introduction of the legislation to implement the announced 1 July 2017 changes, there was a
significant amount of discussion around TRIS’ and the ability of income on assets supporting that
TRIS to become tax free once a full condition of release was met.
To overcome this, and have an income stream that started life as a TRIS, be eligible to meet the
definition of retirement phase, and hence have the income on the assets supporting the income
stream eligible to be exempt current pension income, section 307-80(2)(c) ITAA97 was enacted to
© Kerri Reynolds, CTA 2018
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ensure that once a full condition of release had been attained, the income stream would be eligible to
be in retirement phase.

1.2.3 Taxation
Another change from 1 July 2017, was a change to the taxation of income on assets supporting
income streams.
The ability to use the segregated assets method to work out exempt current pension income is
contained in section 295-385 ITAA97. However, at section 295-385(7) it now excludes “disregarded
small fund assets” from being segregated current pension assets.
“Disregarded small fund assets” are defined in section 295-387 ITAA97. This section outlines that
you have “disregarded small fund assets”, and hence are ineligible to use the segregated method, if:


Your are an SMSF



There are less than 5 members



At any time during the year there is at least one superannuation interest in the fund in
retirement phase (i.e. excludes TRIS’)



Just before the start of the income year a person has a total superannuation balance of more
than $1.6m



That person is in receipt of a retirement phase income stream



That person has a superannuation interest in the fund

This particular measure sparked a lot of discussion around strategies to be able to work within these
new requirements. One strategy widely discussed was to set up a separate fund – and as such an
individual might be running two SMSFs.
Whilst this is possible, care needs to be exercised as the ATO have specifically raised this in their
Project Super Scheme Smart campaign (see link at 4.8 below) as something they are focussing on.
They acknowledge that having two (or more) SMSFs is not of itself an issue, but where there is a
manipulation of circumstances with a view to manipulating tax outcomes, they will have a close look.

1.2.4 Death benefit interaction with TBC/TBA
Prior to 1 July 2017, where a member died, and a benefit was to be paid to another member in the
form of an income stream, there was usually no issue with paying this death benefit income stream in
addition to any income streams that the individual was already receiving, and still being able to
access full tax exemption for the earnings on the assets supporting both income streams. The 1 July
2017 changes have significantly changed that.
The concept is now that a TBA applies to an individual, and there is only one TBA per individual. A
TBA ceases on the death of an individual (section 294-45 ITAA97), and as such, there is no ability, to
transfer the TBA to another individual (i.e. a spouse).
© Kerri Reynolds, CTA 2018
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This means that there are now additional considerations to be had when looking at how to pay out a
member’s death benefit.
Law Companion Ruling, LCR 2017/3 Superannuation Reform: Superannuation death benefits and
the transfer balance cap, provides guidance on the interaction of these concepts post 1 July 2017.
After 1 July 2017, if the deceased was in receipt of an income stream at the time of death that was
reversionary, a transfer balance credit arises to the reversionary beneficiary 12 months from the
starting day of the death benefit income stream (i.e. 12 months from the date of death). This 12
month period is to provide sufficient time to adjust any superannuation interests to accommodate this
credit. The value of the credit is the balance of the income stream on that starting day (i.e. market
value on the date of death not the market value on the date that the credit takes place). (Section 29425(1) Item 1 (b) ITAA97).
After 1 July 2017, if the income stream being received by the deceased is not reversionary, and an
eligible beneficiary decides to take the benefit as an income stream a transfer balance credit will occur
on the date that the beneficiary becomes entitled to that income stream and the value of the credit is
the value of that interest on the day of commencement. (Section 294-25(1) Item 1 (a) ITAA97). The
timing of this will be as soon as practicable after death.

© Kerri Reynolds, CTA 2018
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2 Case study facts – Future family
Meet the Future family – they will be our case study for the purposes of the examples provided in the
presentation.

2.1 Future family

Isaac (59) and Emily (61) have been married for 26 years. They have three children Millie (24), Riley
(22) and Olivia (18). They own their 5 bedroom house, bought in January 1991, currently worth
$1.2m.
They have a SMSF together where Isaac has a balance of $0.3m and Emily has a balance of $1.4m.
Isaac had primary carer responsibilities for the children in their early years, while Emily worked, and
as such he had little opportunity to contribute to his super. Since returning to the workforce, he has
been building his own business, and as such, any spare cash has been re-invested in the business.
He has been attempting (and continues to have a desire) to increase his superannuation.
Emily is currently employed and earns $150k per year.
After the children had all started school, Isaac started his own online health and wellbeing business
(through a family discretionary trust) which currently turns over $3m per year.

© Kerri Reynolds, CTA 2018
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Isaac and Emily come to you for advice. They have heard lots about the 1 July 2017 changes but
understand little about how it impacts them and their planning as they move into retirement years.
Emily is looking to wind down to 3 days a week in the next few years and Isaac is looking to either sell
the business or transition it to one (or all) of the children.
Please note, the case studies and examples discussed below are designed to explain specific
concepts, and may not cover all options available to Isaac, Emily and family for a particular fact
scenario.

© Kerri Reynolds, CTA 2018
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3 Pre 1 July 2017 strategies
You believe the place to start with Isaac and Emily is to review the current strategies they have in
place to assess for effectiveness and continued relevance. You also want to review some strategies
they are yet to implement but you have been previously discussing with them.

3.1 Transition to Retirement Income Stream (“TRIS”) and
recontribution
Emily had been salary sacrificing up to her maximum concessional contribution limit. She had
commenced a TRIS so that the minimum amount required to be paid was supplementing the amount
she had sacrificed into super. This meant her TRIS account balance was $550,000 and not the full
balance of her superannuation interest. As she had reached her preservation age, and was over 60,
any pension payments received by her out of super were tax free.
You now need to review this strategy.
The table below outlines the tax savings achieved from the strategy pre 1 July 2017. The far right
column shows the impact of the strategy post 30 June 2017. As you will note from the table, in this
example, the tax saving has now significantly decreased. The erosion of the benefit in this pre 1 July
2017 strategy is a combination of reasons. Firstly, her ability to contribute to superannuation has
reduced (previously was $35,000 and now is $25,000), so the amount that is the subject of the
arrangements has decreased. Secondly, due to a TRIS now not meeting the definition of retirement
phase income stream, there is no tax exemption on the income from the assets supporting the
pension.
If she had been aged less than 60 and had to pay tax on the amount coming out of superannuation,
there would be no tax saving in this strategy.

© Kerri Reynolds, CTA 2018
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So with either a significantly reduced, or non-existent tax saving, remaining in this strategy is there
benefit in still keeping her TRIS?
The answer in this case is “it depends”. Should Emily need access to funds, then a TRIS is still a
mechanism to be able to access an amount of superannuation money, albeit capped at 10% per year.
It may also be beneficial in circumstances where you may want to boost a partner’s superannuation
balance or increase tax free components between spouses. Look at the following example:
Assume Emily has now started a TRIS with $1.4m. Her maximum withdrawal for the year is
$140,000. Assuming Isaac is eligible for the full $300,000 of non-concessional contribution, he could
contribute this $140,000 to super to boost his own balance, but it will also boost his tax free
percentage.
As a TRIS (without a full condition of release) is not considered a retirement phase income stream the
$1.4m does not result in a credit to Emily’s transfer balance account, and as such, the withdrawal of
this amount does not impact her ability to access the maximum retirement phase income stream in
the future.

© Kerri Reynolds, CTA 2018
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3.2 Business premises and in specie contribution

On numerous occasions you have had discussions with Isaac and Emily about the potential to
contribute the Business premises currently owned by Isaac into superannuation. You had previously
prepared (pre 1 July 2017) some numbers in relation to what this might look like between them.

© Kerri Reynolds, CTA 2018
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Your numbers show that with Isaac making the maximum non-concessional contribution and Emily
making the balance of the value, the premises could have been contributed in specie.
In looking at this strategy, you also ran the numbers on the capital gain Isaac would incur upon
transfer to the fund and stamp duty on transfer and compare this with the tax he would save from
having the asset in the super environment with the business paying rent to the superannuation fund.
Isaac and Emily had decided not to pursue that as a strategy pre 1 July 2017 and have asked
whether it is still of benefit, and possible.
You run the numbers again and provide the following:

Your numbers now show that due to the changes in the amount of non-concessional contributions
allowed Isaac and Emily fall $500,000 short of being able to put the building in as contributions. Your
numbers also showed that from a cost point of view, the transactions costs have reduced (primarily
due to the further change in SA stamp duty concessions) and as such the benefit to having the
property in the SMSF for the long term have increased. In addition, you note, that should they wait
until transferring until 1 July 2018, the transaction costs reduce even further to remove stamp duty all
together. So what options could they explore to transfer to super.
One option would be for the transfer to be in part in specie and in part cash paid out by the SMSF
(subject to there being enough cash in the SMSF).
Should Isaac and Emily not want to remove cash from the SMSF, the other option would be to include
2 of their children as members of the fund and utilise their non-concessional contribution limits –
which would potentially provide them with an extra $600,000 they could contribute. You discuss this
with Isaac and Emily, but also discuss with them the fact that they cannot include all three children
into the fund, and what they could do for the third child.
Potential options could be to make a similar value contribution to a fund that the third child is a
member of, or potentially Emily could transfer out of the fund and start her own SMSF. This would
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leave Isaac and the three children as members and benefiting from the value of and income from the
building. This could also be of assistance as a strategy from an asset succession perspective.

3.3 Estate Planning
Pre 1 July 2017, death benefits of a deceased member had to be cashed as soon as practicable after
death (SIS Regulation 6.21(1)). The options available to pay out these benefits to eligible
beneficiaries were either as a death benefits income stream (payable only to specific people), or as a
lump sum. The manner of the pay out of the benefits had no correlation to any benefits already being
received by a spouse or dependant from other sources.
If the deceased was in receipt of an income stream, first you need to determine if the deceased’s
pension was reversionary – in which case the income stream is not considered to have ceased, but
continued to be automatically paid to the reversionary beneficiary, and if the recipient was happy to
receive that income stream, nothing else needed to happen.
In the case of a non-reversionary income stream, the trustees of the SMSF would review whether a
binding death benefit nomination (“BDBN”) was in force, and if so, the benefit was paid in accordance
with the BDBN.
If there was no BDBN the trustees could decide to pay the benefit as a new income stream or as a
lump sum.
If the deceased had an accumulation balance, the trustees would again review whether a BDBN was
in place for the benefit, and if so direct the funds in accordance with those requirements.
In the absence of a BDBN the trustees could determine to pay the benefit as an income stream or as
a lump sum.
In the case of Isaac and Emily you note that they did review their overall estate planning two years
ago. At that time they had decided there was no need for BDBNs and that were comfortable with the
SMSF trustee having discretion as to where to pay.
You also note at this time with their current balances remaining reasonably similar to 2 years ago, and
that they are still in accumulation phase, that there is no need to have to action anything at this time.
You do discuss with them that in the event that their circumstances change, or that they commence
pensions, their estate planning and the use of BDBNs and reversionary beneficiaries should be
reviewed.
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4 Post 30 June 2017 strategies

4.1 Contributions
Isaac and Emily have asked what their contributions can be made now and what options they might
have to maximise their contributions. Initially you provide them with the following information:

Isaac and Emily both have a concessional contribution cap of $25,000 each per year. This can be
made up of employer contributions, salary sacrifice or personal contributions.
Emily has always salary sacrificed through her employer but she is worried about getting it wrong
(which has happened in the past). You now advise her that it is possible for her to top up her
contributions when she wants, and get a deduction for those. This means she can assess what
action she takes, say, in June each year, reducing the capacity to get it wrong.

© Kerri Reynolds, CTA 2018
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With non-concessional contributions, they have access to the $100,000 cap per year. As they are
both under 65, they have access to the bring forward rule, which remains at 3 years, provided they
are under 65 at the start of the financial year in which you make the contribution (and haven’t
triggered it in the previous 2 financial years).
As Isaac’s balance is low, his strategy at this point in time is reasonably straight forward – to
maximise his contributions.
Emily, however, you want to discuss a couple of options. Option1 is to maximise her nonconcessional contributions in this current year. By doing this, she has no capacity to make any nonconcessional contributions in the second year. By the end of the second year she would have a total
balance of $1.65m.
However, you also show her option 2, which does not maximise her contribution in the current year,
but instead keeps her under $1.5m, enabling her to maximise her contributions in the second year
and end up with a closing balance of $1.715m – an additional $65,000 in super.

4.2 Catch up contributions
From our facts, we know that Isaac was the main carer of the children whilst they were at school, and
as such, he has missed the opportunity to contribute as much to super when he wasn’t working. He
now has the capacity to contribute more.
The below table shows what he has been able to do:
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In the 2019 year, he could only make $20,000 of contributions, when he had a cap of $25,000
available.
In 2020, as he met the criteria for the five year carry over, an additional $5,000 will be included in his
concessional contributions cap meaning that his concessional contributions for the year could be
$30,000.
However, in 2020, he is only able to contribute $15,000.
In 2021, again he meets the criteria for the five year carry over and as such he has the ability to
contribute up to $40,000. This represents his $25,000 cap for 2021, plus $10,000 left over from 2020
and $5,000 from 2019.
In 2022, he again meets the balance criteria for the year but as he utilised his entire carry forward cap
in 2021, he only has the $25,000 available to him.
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4.3 CGT contributions

Post 30 June 2017, as we have seen above, there are tighter restrictions on the amount you can
contribute to super. One mechanism to contribute more to super, without being subject to the total
superannuation balance over $1.6m is the CGT Cap amount
The CGT Cap amount is defined in section 292-105 ITAA97 and for the 2018 financial year is
$1.445m.
Access to the CGT Cap amount is determined by your eligibility to the small business CGT
concessions, and the type of concession you access will determine the amount you can contribute.
In this case, Isaac wants to sell or transition his business and he will no longer own it. As such there
will be a CGT event, and on the basis that he can (and does) meet the small business CGT
requirements, he can contribute up to an additional $1.445m into super without having to limit that
contribution in line with his total superannuation balance.

4.4 Use of reserves
Isaac and Emily have told you that a friend of theirs mentioned to them the other day that they had
reserves in their SMSF, at the suggestion of their financial adviser, to help them maximise the
opportunities with their super.
They ask you why they don’t have any reserves and are they missing out because of it?
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You advise them that the ATO in March 2018 introduced a new public advice and guidance product
for SMSF trustees and advisers. It is called the SMSF Regulator’s Bulletin (SMSFRB). The first
Bulletin issued is “SMSFRB 2018/1: The use of reserves by SMSFs.”
This bulletin explains the Commissioner’s view that it expects that SMSFs will only operate a reserve
under very limited circumstances. They are firstly concerned with whether the use of a reserve by a
particular SMSF is operated in accordance with the SIS legislation and the SMSF deed. They are
also concerned about strategies where SMSFs may use the reserves to circumvent the integrity
measures brought in on 1 July 2017.
Specifically the bulletin discusses the following situations where the Commissioner will scrutinise to
determine if Part IVA applies:


Using a reserve to reduce a members total superannuation balance to enable greater nonconcessional contributions to be made



Using a reserve to keep a members balance below the $500,000 to access the catch up
contributions arrangements



Using a reserve to reduce a members balance in their transfer balance account



Using a reserve to reduce a member’s total superannuation balance under the $1.6m to
enable the use of the segregated method of exempt current pension income.

You advise that it is difficult to comment on their friend’s situation without knowing all the facts, but
that as there are only limited circumstances for the use of reserves in SMSFs, you advise there are no
missed opportunities for Isaac and Emily based on their circumstances.
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4.5 Pension commencement

Isaac and Emily have advised that they both want to wind down to three days per week, but they are
still supporting Olivia through university (and they are having some “issues” with Riley), so they don’t
necessarily want to lose any income at this stage. They think that accessing their superannuation
might be an option and they want your view on whether they should start a pension each?
In relation to Isaac, he is still employed by the business he sold and he is under age 65, so he hasn’t
met a full condition of release. His only option to access additional funds through super is via a TRIS.
His balance is now $1.4m, so he could use the entire balance – although as a TRIS is not considered
to be a retirement phase product, he is not subject to the $1.6m cap. You do advise that there is also
no tax exemption on the earnings from the assets supporting the TRIS.
Emily is 66, so at age 65 she met a full condition of release. Therefore she can commence a
retirement phase income stream, which will be eligible for the tax exemption on earnings. Her
balance is currently $1.7m, so she will be limited to $1.6m in retirement phase. The remainder can
remain in accumulation, but as she has attained a full condition of release, she can still access that
accumulation balance for any lump sum amounts she might want in addition to the pension payments
required.
A year after commencement Isaac turns 65 and satisfies a full condition of release. At this time you
advise Isaac that his TRIS will now be considered to be in retirement phase and the earnings will now
become tax free. He will also not be subject to the 10% maximum.
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4.6 Home downsizer

Isaac and Emily have now sold the family home and are looking to contribute more money into
superannuation. However, they are concerned they may not be eligible for the home downsizer
contributions you had previously talked to them about.
In the first instance they are concerned that as the new house is worth more than the old one they
won’t meet the definition of downsize. Secondly, they are concerned that due to them needing to
make two separate contributions instead of one large one, that they also may not meet the
requirements.
You work through the checklists with them for each contribution.
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As there is no requirement regarding value or size, or even purchase of a new property – they meet
the requirements with this transaction.
Also, importantly, their contributions were made within the required 90 days and the appropriate forms
were filled. Enabling them to have made more contributions to super, even though Emily’s balance
was at the $1.6m.
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4.7 Death benefit options

Unfortunately, after a short battle with illness, Emily died on 1 October 2017. Isaac now comes to you
for help in what to do with her super balance.
You review their estate planning documents, and note that on commencement of their pensions, and
in accordance with your advice, Isaac and Emily had reviewed their estate planning and decided not
to implement any BDBNs but to make both of their pensions reversionary (to each other). In relation
to the accumulation balances, there were happy for trustee discretion to continue.
So now that Emily has passed, and her pension was reversionary to Isaac, he will receive a transfer
balance credit of $1.4m on 1 October 2028 (12 months from the date of Emily’s death). So this would
mean, without action, that Isaac’s transfer balance account balance will be his original pension of
$1.6m plus the value of Emily’s pension on the date of her death being $1.4m. This would see Isaac
with an excess transfer balance amount.
You decide to look at two different options for Isaac. Option 1, to commute all or part of Emily’s
pension and option 2, to commute all or part of Isaac’s existing pension. The numbers you have
worked through for both options are shown below and show the amount that remains in the SMSF
and the impact on Isaac’s TBA.
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Option 1 – Commute all or part of Emily’s pension

Option 2 – Commute all or part of Isaac’s pension

As you can see from these two scenarios, if Isaac’s goal is to retain as much in super as possible,
then option 2 is preferable. In this option, if Isaac commutes the balance of his pension to retain in
accumulation he can then take $1.35m of Emily’s $1.4m without an excess in his transfer balance
account. This would mean a commutation of $50,000 of Emily’s pension. Anything left in
accumulation for Emily will then need to be paid out of the fund.
Let’s consider another scenario where Emily’s income stream that she was receiving at the time of her
death was not reversionary. What would this change?
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In this case Isaac has decided that he would like to maximise the amount of money left in super. As
such he chooses to commute his pension to retain in accumulation, and take as much as possible of
Emily’s balance as an income stream. The remainder to be paid out of the fund.
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4.8 Strategies - general
As always when looking to implement or review strategies with super it is important for us as advisers
to understand the environment being worked in. As with all strategies, everything always needs to be
reviewed in light of the deed of the specific SMSF and the governing legislation (SIS and ITAA97) in
mind.
In addition, we need to ensure that we are across arrangements which may attract the focus of the
regulator.
One such source of information is the recent project that the ATO have launched in relation to SMSFs
called Project Super Scheme Smart. It is designed to educate taxpayers and advisers on types of
schemes and what to look out for. There is particular concern around the new rules and how people
are looking to manage these.
As an adviser, you can download the information pack for intermediaries here:
https://www.ato.gov.au/General/Tax-planning/Tax-avoidance-schemes/Super-Scheme-Smart/SuperScheme-Smart--Intermediaries/
This is in addition to the new SMSF Regulator’s Bulletin discussed at 4.4 above.
As advisers, there is also the requirement to ensure that you are complying with the financial services
regime, to be licensed where appropriate, and providing the process and documentation as required
under the legislation.
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