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1 Overview 

One year on from the introduction of the most significant superannuation reforms in over a decade, 
practitioners working at the coalface are experiencing a diverse range of compliance and planning 
issues which are only now coming to light. 

Central to almost all of the reforms that came into effect on 1 July 2017, are the new concepts of an 
individual’s ‘transfer balance cap’ (TBC) and ‘total super balance’ (TSB). This paper seeks to identify 
compliance and planning issues relating to a member’s TBC and TSB and explains what actions 
practitioners can take to mitigate unintended breaches of the law. 
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2 Total super balance 

An individual’s TSB is the sum of their accumulation-phase and retirement-phase interests across all 
of their superannuation funds. It is measured and determined annually at 30 June, based on relevant 
asset values supporting accumulation and retirement-phase interests at that date.  

An individual’s TSB on 30 June impacts their contributions caps, ability to access several tax offsets in 
a following financial year and, if they are a member of an SMSF, may affect the way their fund 
calculates exempt current pension income (ECPI). 

2.1 Non-concessional contributions cap 

Effective 1 July 2017, an individual’s non-concessional contributions cap is nil for a financial year if 
the individual had a TSB greater than or equal to the general TBC at the end of 30 June of the 
previous financial year. If an individual makes non-concessional contributions in a financial year in 
which their non-concessional contributions cap is nil, they will have excess non-concessional 
contributions.  

If an individual is under 65, they automatically gain access to future-year caps (known as the ‘bring-
forward’ arrangement) if they make non-concessional contributions in a financial year which are 
greater than the annual non-concessional contributions cap.  

From 1 July 2017, the non-concessional contributions cap amount that an individual can bring 
forward, and whether the individual has a two or three-year bring-forward period is dependent on the 
individual’s TSB at the end of 30 June of the previous financial year. Table 1 shows the maximum 
2018/19 bring-forward amounts, and the bring-forward period, based on the individual’s TSB at 30 
June 2018. 

TSB on 30 June 2018 Maximum non-concessional 
contributions cap for the first 
year 

Bring-forward period 

Less than $1.4 million $300,000 3 Years 

$1.4 million to less than $1.5 
million 

$200,000 2 years 

$1.5 million to less than $1.6 
million 

$100,000 No bring-forward period, 
general on-concessional 
contributions cap applies  

$1.6 million nil n.a. 

Table 1 – 2018/19 bring-forward period. 
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The introduction of the TSB concept has a number of important implications for individuals wanting to 
access the bring-forward arrangement. Firstly, individuals under age 65 may no longer be 
automatically entitled to a three year bring-forward period. The individual’s maximum bring-forward 
period is only two years if their TSB at 30 June prior was greater than $1.4 million but less than $1.5 
million. They also have no entitlement to a bring-forward period if their TSB was equal to or greater 
than $1.5 million at 30 June prior. 

For example, Joseph aged 60 had a TSB as at 30 June 2017 of $1.45 million. Joseph is entitled to a 
two year bring-forward period commencing on 1 July 2017 and ending on 30 June 2019. Joseph 
could make a maximum non-concessional contribution in 2017/18 of $200,000 and no non-
concessional contributions in 2018/19. Joseph would be eligible to make further non-concessional 
contributions in 2019/20 assuming his TSB at 30 June 2019 was still under $1.6 million.   

Secondly, the remaining cap amount for years two or three of a bring-forward arrangement is reduced 
to nil for a financial year if the individual’s TSB is greater than or equal to the general transfer cap at 
the end of 30 June of the previous financial year. 

For example, Kasey aged 50 has a TSB equal to $1.35 million as at 30 June 2017. In 2017/18 Kasey 
triggers her bring-forward period by making a $200,000 non-concessional contribution. As a result of 
this contribution and investment earnings, Kasey’s TSB as at 30 June 2018 now exceeds $1.6 million. 
Even though Kasey is still within her three year bring-forward period and has not used up her entire 
three year bring-forward entitlement, Kasey’s non-concessional contribution cap for 2018/19 is nil. 
This means Kasey is not able to make any further non-concessional contributions in the second year 
of her three year bring-forward period without triggering an excess non-concessional contribution. The 
same applies to the third and final year of her bring-forward period if her TSB at 30 June 2019 is 
equal to or greater than $1.6 million. 

Implications for practitioners 

For client’s wanting to make non-concessional contributions, the introduction of the TSB threshold 
requires a discipline approach to checking TSBs at 30 June prior. This is particularly important for 
clients under 65 who may be approaching the $1.4 million TSB threshold. These clients may need 
to utilise their full bring-forward entitlement in year one rather than planning to contribute the 
balance of any unused bring-forward amounts in year two or three of their bring-forward period. 

 

2.2 Concessional contributions cap 

From 1 July 2018, individuals are able to ‘carry-forward’ any unused amount of their concessional 
contributions cap on a rolling basis for five years. Amounts carried forward expire if they have not 
been used after five years. 

Importantly, individuals are only permitted to make a ‘catch-up’ concessional contribution if their TSB 
at the end of 30 June of the previous financial year is less than $500,000. Essentially individuals who 
have unused concessional contributions accrued since 2018/19, will have access to a higher 
concessional contribution cap in a future income year equal to the standard concessional contribution 
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cap for that income year plus the accumulated amount of any unused concessional contributions 
accrued over the previous five financial years. But only if their TSB just before the start of the income 
year was less than $500,000. 

Technically, an individual can still have an unused concessional contribution cap amount for an 
income year even if their TSB just before the start of that income year exceeded $500,000. However, 
they will be unable to utilise this amount in a future income year if just before the start of that income 
year their TSB was equal to or greater than $500,000.  

This distinction can have important implications for individuals who have a TSB slightly above the 
$500,000 threshold. Unused concessional contributions accrued in income years during which their 
TSB exceeded $500,000 could still be utilised in a future income year if their TSB has fallen below the 
$500,000 threshold just before the start of that income year. 

For example, Kane aged 45 is a self-employed painter. Kane makes no concessional contributions in 
2018/19 and his TSB as at 30 June 2019 is $520,000. In 2019/20 Kane again makes no concessional 
contributions and due to a downturn in investment markets in 2019/20 his TSB at 30 June 2020 had 
fallen below the $500,000 threshold. Assuming no indexation of the standard $25,0000 concessional 
contribution cap had occurred, Kane could make a $75,000 concessional contribution in 2020/21 
without triggering an excess concessional contribution. That is Kane’s concessional contribution cap 
for 2020/21 would be the standard $25,000 concessional cap for 2020/21 plus $50,000 of 
accumulated unused concessional contributions in 2018/19 and 2019/20. This would be the case 
even though the $50,000 of unused concessional contributions may have been accrued during a time 
when Kane’s TSB exceeded $500,000.        

Implications for practitioners 

Careful monitoring of a client’s TSB needs to occur if a catch-up concessional contribution is 
planned for a future financial year to offset an expected increase in the client assessable income. If 
at 30 June prior, the client’s TSB has exceeded the $500,000 threshold due to higher than 
expected investment earnings or unanticipated contributions, the client will be unable to make the 
planned catch-up contribution possibly resulting in a higher than expected personal tax liability. 

Practitioners should maintain accurate and up to date records of the client’s TSB to ensure this 
doesn’t occur. 

 

2.3 Market value versus net market value 

An individual’s TSB is calculated by adding together: 

• The accumulation phase value of their super interests  
• If they have a super income stream in the retirement phase, their transfer balance or their 

modified transfer balance 
• The amount of any rollovers in transit between super funds on 30 June, then 
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Subtracting any personal injury or structured settlement contributions that have been paid into their 
superannuation fund(s). 

The accumulation phase value is the total amount of super benefits that would be payable to the 
individual if they had voluntarily ceased a super interest at the time of calculation. In other words, it’s 
the amount the individual would receive if they voluntarily left the fund at the time of calculation. 

For SMSF members, the ATO will derive the member’s 30 June 2017 TSB from the member’s ‘closing 
account balance’ reported on the fund’s 2016/17 annual return. Where the member only has an 
accumulation phase value, the member’s closing balance reported on the fund’s 2016/17 annual 
return will equal their TSB (assuming the member did not have rollovers in transit on 30 June 2017 
and no structured settlement contributions have been made). 

As the market value of the fund’s assets, rather than their net market value, is used to derive a 
member’s closing account balance, the ATO’s approach of using the member’s closing account 
balance to derive TSBs may have the effect of overstating a member’s 30 June 2017 TSB. This could 
occur because an asset valued at ‘market value’ makes no allowance for disposal costs and therefore 
overstates the actual value that would be derived by the member if they were to voluntarily leave the 
fund on 30 June 2017. This is particularly the case if the SMSF has a large exposure to real property 
as the disposal costs associated with selling these assets may be substantial.  

While the ATO approach may have the effect of overstating a member’s TSB, as the member’s 30 
June 2017 accumulation phase balance is not reported to the ATO, the ATO had little choice but to 
apply this approach when calculating the member’s 30 June 2017 TSB. New labels have been 
inserted in the SMSF annual return which for the 2017/18 and future income years, will require 
SMSFs to report the member’s accumulation and retirement phase account balances. 

Implications for practitioners 

Consideration should be given to separately reporting a client’s 30 June 2017 accumulation phase 
balance via a Transfer Balance Account Report (TBAR) if the member’s closing account balance as 
reported on the 2016/17 SMSF annual return is likely to materially overstate the member’s TSB. 
This could be particularly important for clients’ wanting to make a bring-forward non-concessional 
contribution if their TSB is approaching or just over the $1.4 million threshold.  

 

2.4 Reserves 

In March 2018, the ATO released SMSF Regulator’s Bulletin SMSFRB 2018/1 on the use of reserves 
by SMSFs. In this bulletin the ATO outlined a number of concerns about some SMSFs implementing 
strategies utilising reserves that are designed to circumvent the TSB concept or the TBC. 

In particular, the ATO is concerned about the intentional use of a reserve to reduce a member’s TSB 
to enable them to make non-concessional contributions without breaching their non-concessional 
contribution cap. For example, this could occur by reducing the member’s TSB below $1.6 million by 
allocating investment earnings to an investment reserve rather than allocating the earnings to the 
member’s balance. The intentional use of an investment reserve in these situations could also enable 
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the member to access catch-up concessional contributions arrangements if it reduced the member’s 
TSB below $500,000. 

The ATO consider an investment reserve to be unnecessary in an SMSF as investment gains and 
losses should be reflected in the member’s account in the years they occur. Where investment 
earnings and other amounts received by the fund do not result in member’s benefit being increased, 
and not reflecting the true value that would be available to pay benefits to the member, it is possible 
the ATO will consider this to be a breach of the sole purpose test in section 62 of the SIS Act.  

An exception to the above rule would be the holding of contributions in a suspense account pending 
allocation to the relevant member in accordance with Division 7.2 of the SIS Regulations. Technically 
the ATO does not consider these suspense account to be reserves for the purposes of the SIS Act 
and Regulations as they are not concerned with contingent events. In Prudential Practice Guide 222 
Management of reserves, APRA indicates that reserves are largely concerned with contingent events 
as opposed to accrued expenses and provisions for administration expenses and taxation which are 
liabilities of the fund that arise from past events. 

Implications for practitioners 

Investment gains and losses should be reflected in the SMSF member’s account in the years they 
occur. Where that is not the case, the reserve must have a clearly articulated purpose, be 
consistent with the fund’s investment strategy and not be prohibited by the fund’s trust deed.  
Trustees may be required to demonstrate that the use of the reserve is not part of a strategy 
employed for the primary purpose of circumventing restrictions in the superannuation and income 
tax laws and obtaining a tax advantage to which Part IVA of the ITAA 1936 could apply. 

Whilst the ATO does not consider a contribution reserve account to be a reserve for the purposes 
of the SIS Act and Regulations, care should still be exercised if the holding of contributions in such 
accounts could be seen as a strategy to circumvent restrictions imposed by the TSB threshold. 

 

 

2.5 Limited recourse borrowing arrangements 

Legislative amendments to support the operation and integrity of the TSB rules in certain 
circumstances involving limited recourse borrowing arrangements (LRBAs) have recently been 
introduced into Parliament.  

If these amendments are passed, an individual member’s TSB will need to be increased by the share 
of the outstanding balance of a LRBA, commenced after 1 July 2018, related to the assets that 
support their superannuation interests. However, the increase only applies to members who have 
satisfied a condition of release with a nil cashing restriction, or those whose interests are supported 
by assets that are subject to a LRBA between the superannuation fund and its associate. 

Where the TSB adjustment applies because the LRBAs are with an associate, all members whose 
interests are supported by the assets to which the LRBAs relate will have their TSB adjusted. In 
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contrast, a member who has not satisfied a condition of release only needs to count the outstanding 
balance of LRBAs that are entered into between their fund and its associates.  

Where the increase applies solely because one or more members have satisfied a nil condition of 
release, the increase is only applied in respect of those members. This means that the increase does 
not apply to other members who have not satisfied such a condition, despite the fact that their 
interests may be supported by the same assets to which the LRBAs relate. 

Similarly, where all members of the fund have satisfied a condition of release with a nil cashing 
restriction, it will be necessary to proportionally adjust each member’s TSB to reflect the extent to 
which the assets support their superannuation interests. 

For example, Sharon and Aaron are both retired and are the only members of their SMSF. The value 
of Sharon’s superannuation interests in the fund is $1.8 million and the value of Aaron’s 
superannuation interest is $1.2 million.  

Their SMSF acquires a $3.5 million property and their SMSF purchases the property using $1.5 
million of its own cash and borrows an additional $2 million using LRBAs. 

Their SMSF now holds assets worth $5 million (being the sum of the $1.5 million in cash and the $3.5 
million property). The fund also has a liability of $2 million under the LRBA. 

Aaron’s TSB is $2 million, comprising $600,000 of cash that still supports his superannuation interest, 
the 40 per cent share of the net value of the property (being $600,000), and the 40 per cent share of 
the outstanding balance of the LRBA (being $800,000). 

Sharon’s TSB is $3 million, comprising $900,000 of cash, the 60 per cent of the net value of the 
property (being $900,000) and 60 percent share of the outstanding balance of the LRBA (being $1.2 
million). 

Because the information relates to the liabilities that a fund has in respect of its assets, the 
outstanding balance of the LRBAs is information that will already be known by the trustee of the 
SMSF. However, although this information will now need to be identified on a member basis, trustees 
will only have to do so in respect of the end of a particular income year. 

The changes to the TSB test only apply to borrowings arising under contracts entered on or after 1 
July 2018. They do not apply to the refinancing of the outstanding balance of borrowings arising under 
contracts entered into prior to 1 July 2018, or to borrowings arising under a contract that was entered 
prior to 1 July 2018. 

Implications for practitioners 

Assuming these proposed amendments are passed into law, if a member has satisfied a condition 
of release with a nil cashing restriction, and the LRBA was entered into on or after 1 July 218, when 
calculating their TSB you will need to take into account each LRBA arrangement that their 
superannuation fund has in respect of assets that support their superannuation interests. The same 
applies if the LRBA is with an associate. 
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Complexities may arise if there are multiple members with an interest in the fund supported by the 
same LRBA. In these situations, the outstanding loan amount will need to be added to the 
member’s TSB in proportion to their share of the net value of the LRBA asset. 

The amount of a member’s LRBA TSB adjustment will be required to be reported to the ATO using 
the SMSF annual return (SAR). 

2.6 Disregarded small fund assets 

The introduction of the TBC meant that some individuals were required to reduce the value of their 
interests in the retirement phase to $1.6 million. As the Government expected most funds to rollback 
some or all of their excess to the accumulation phase, there was concern that funds with members in 
both the pension and accumulation phase could use the segregated assets method to cycle assets 
between the segregated pools to avoid capital gains tax.   

To counteract this, as part of the Government’s 2016/17 Budget Superannuation Reform Package, 
new section 295-387 has been inserted in the ITAA 1997. This section excludes SMSFs and small 
APRA funds with members with large balances from segregating assets for tax purposes. These 
funds are now required to use the proportioning method to determine their earnings tax exemption.  

Assets of funds covered by section 295-387 are known as disregarded small fund assets. Specifically, 
under section 295-387 an SMSF or small APRA fund will not be able to use the segregated assets 
method for determining exempt current pension income (ECPI) in a financial year (and must use the 
proportionate method for the full year) if:  

• the fund has at least one member, that has an interest in the fund in retirement phase at any 
time during the financial year 

• a member of the fund has a total superannuation balance of more than $1.6 million at the end 
of 30 June of the previous financial year, and 

• that member is a retirement phase recipient of a super income stream from either the fund or 
another super provider. 

Importantly, for the above to apply, it is not necessary for a person with an interest in the small fund to 
be receiving an income stream from that fund. A small fund will be excluded from using the 
segregated assets method for tax purposes where a member of the fund, with a TSB that exceeds 
$1.6 million, is a retirement phase recipient of an income stream from another fund. 

It is also important to note that an SMSF or a small APRA fund with assets entirely supporting the 
payment of one or more retirement phase income streams from the fund may now require an actuarial 
certificate under section 295-390(4) of the ITAA 1997 even though the fund has no accumulation 
phase assets. 

For example, Lucy’s is the sole member of her SMSF and is in recipient of an account based pension 
from her fund which was valued at $1.5 million at 30 June 2017. Lucy does not have an accumulation 
phase interest in her fund. As a result of interest earnings, Lucy’s account based pension was valued 
at $1.61 million at 30 June 2018. In order for Lucy’s fund to claim ECPI for the 2018/19 financial year, 
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Lucy’s fund will be required to obtain an actuarial certificate even though 100 per cent of the fund’s 
investment earnings are exempt from tax. 

Interestingly, the Explanatory Memorandum to the Treasury Laws Amendment (Fair and Sustainable 
Superannuation) Bill 2016, included paragraph 10.56 which stated: 

‘A regulation will be made for the purposes of subsection 295-390(7) to determine liabilities 
in respect of account based income stream benefits for the proportionate method. This 
means that superannuation funds who use the proportionate method but whose only 
superannuation income stream benefit liabilities arise from account based superannuation 
income stream products will not be required to obtain an actuary’s certificate for the purpose 
of determining their exempt current pension income.’  

 

To date this regulation has not been made.  

Implications for practitioners 

SMSFs and small APRA funds with segregated investment pools are no longer automatically 
entitled to use the segregated asset approach when claiming ECPI. The fund’s entitlement to use 
this method, and avoid the need and cost of obtaining an actuarial certificate, is now dependent on 
whether any member of the fund, whether in receipt of a retirement phase income stream from that 
fund or from another fund, had a TSB of more than $1.6 million at 30 June prior.  

Until such time that a regulation is made, some SMSFs and small APRA funds with assets entirely 
in the retirement phase, may be required to obtain an actuarial certificate.    
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3 Transfer balance cap 

3.1 Event-based reporting 

Due to the introduction of the TBC, SMSFs now have new reporting obligations. A Transfer balance 
account report (TBAR) is used to report certain events and this is a separate form from the SAR. The 
TBAR enables the ATO to record and track an individual’s balance for both their TBC and TSB. 

SMSFs are required to report events that affect a member transfer balance including: 

• Details of retirement income streams being received on 30 June 2017 that continued to be 
paid to them on or after 1 July 2017 and were in retirement phase on or after 1 July 2017 

• Details of new retirement phase and death benefit income streams 
• Details of some LRBA payments  
• Compliance with a commutation authority issued by the Commissioner 
• Details of personal injury (structured settlement) contributions 
• Details of commutations of retirement phase income streams that occurred on or after 1 July 

2017. 

From 1 July 2018, all SMSFs must report events that affect their members' transfer balances. For 
SMSFs, the timeframes for reporting are determined by the TSBs of fund members. 

Where all members of an SMSF have a TSB of less than $1 million at 30 June prior to the first 
retirement phase pension in the fund commencing (or at 30 June 2017 if the SMSF was already 
paying a retirement phase pension to one of more fund members at 30 June 2017), the SMSF can 
report most of these events at the same time as when its SAR is due. 

Otherwise the SMSFs must report most events affecting members’ transfer balances within 28 days 
after the end of the quarter in which the event occurs. 

If an SMSF member exceeds their TBC, the SMSF must report the following events sooner: 

• A voluntary member commutation of an income stream in response to an excess transfer 
balance determination must be reported within 10 business days after the end of the month in 
which the commutation occurs 

• Responses to commutation authorities must be reported within 60 days of the date the 
commutation authority was issued.  

Transfer balance account events that occur during 2017–18 should be reported when an SMSF's first 
TBAR is due. SMSFs with pre-existing retirement phase income streams at 30 June 2017 that 
continued to be paid to members on or after 1 July 2017 were required to be reported to the ATO on 
or before 1 July 2018. 

In addition to the above, an SMSF must also report a member’s 30 June 2017 accumulation phase 
value (APV) in the fund if that member was in receipt of a capped defined benefit income stream or a 
flexi-pension from the fund.  
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The APV is a component of a member’s total superannuation balance which shows the value of a 
member’s assets in the accumulation phase at 30 June. Even in situations where 100 per cent of the 
member’s interest was in the retirement phase at 30 June 2017, if they were receiving one or more 
capped defined benefit income streams or flexi-pensions at 30 June 2017, a Nil APV is still required to 
be reported. 

APV information is required to be reported to the ATO on a TBAR by no later than 8 September 2018. 
To streamline future year reporting requirements, the ATO has modified the 2017/18 SAR by adding a 
new label to enable the reporting of APVs. TBARs will not be required to report APV from the 2017/18 
financial year. 

Implications for practitioners  

Regardless of future fluctuations in any of its member’s balances, once the reporting cycle of an 
SMSF has been determined, the SMSF is not required to move between annual and quarterly due 
dates. That is the SMSF reporting cycle is based on member TSBs at 30 June immediately before 
the commencement of the first pension in the fund (or 30 June 2017, if the pension commenced 
prior to 1 July 2017) and is then locked in for the life of the fund. There is no requirement to 
reassess the fund’s reporting cycle ever again.  

The ATO has commenced issuing excess transfer balance determinations to individuals who 
according to their records had a pension balance in excess of $1.6 million at 30 June 2017. Note 
regardless of their fund’s normal event-based reporting cycle, if an SMSF member receives an 
excess transfer balance determination they must act on the determination within 60 days. If they fail 
to do this the ATO will send a commutation authority to the superannuation fund listed in the 
determination.  

In addition to reporting the member’s 30 June 2017 pension balance on a TBAR, it is also 
necessary to report the member’s APV at 30 June 2017 (even if it was zero) if the member was in 
receipt of one or more capped defined benefit incomes streams or flexi-pensions from the fund as 
at 30 June 2017. This reporting is required via a TBAR on or before 8 September 2018.  

 

3.2 Structured settlement contributions 

Structured settlement contributions receive concessional treatment under the TBC and TSB rules. 
There is an alternative transfer balance debit for contributions from structured settlements made 
before 1 July 2017 under Section 294-80 of the Income Tax (Transitional Provisions) Act 1997. For 
this alternative transfer balance debit calculation to apply, the following conditions are required to be 
met: 

• On 1 July 2017, a transfer balance debit arose in your transfer balance account for the 
amount of the structured settlement contribution made in respect of you (under item 2 of the 
table in subsection 294-80(1)) of the ITAA 1997, and 
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• The sum of all the transfer balance credits in your transfer balance account just before 1 July 
2017 for the value of superannuation interests that support those income stream(s) exceed 
that contribution amount 

If the above conditions are satisfied, then the amount of the transfer balance debit is instead equal to 
the sum of all the transfer balance credits that arose in your transfer balance on 1 July 2017. This 
generally means that the individual will have a transfer balance account of nil as at 1 July 2017.  

You also need to ensure that the structured settlement contribution meets other requirements 
including: 

• The amount received was a payment for personal injury the individual has suffered as 
defined under the ITAA section 292-95; and  

• Was contributed to a complying superannuation fund (including those made before 10 May 
2006). 

Note, that a modification under ITAA section 294-80(2)(b) applies to a structured settlement an 
individual received before 10 May 2006. The modification removes the requirement that the 
individual made the contribution within 90 days and the requirement that the individual notify their 
superannuation provider. 

The ATO generally have records of structured settlement contributions made since the introduction 
of the contribution caps on 1 July 2007. However, the ATO may not have records of structured 
settlement contributions made prior to 1 July 2007. Individuals should report structured settlement 
contributions made prior to 1 July 2007 to the ATO by completing a Transfer Balance Event 
Notification (TBEN) form.  

Implications for practitioners  

Significant TBC concessions apply in situations where a retirement income stream comprises a 
structured settlement contribution. This is particularly the case if the income stream was 
commenced prior to 1 July 2017 and the balance of the pension exceeds the value of the structured 
settlement contribution. In these situations, the balance of the member’s TBA at 1 July 2017 is 
reduced to zero regardless of how many pensions were in existence at 30 June 2017 and 
regardless of whether each pension comprised a structured settlement contribution. 

Practitioners need to ensure structured settlement contributions are reported to the ATO. This is 
particularly important if the structured settlement contribution was made before 1 July 2007 as the 
ATO may not have records of these contributions. Members should report these contributions to the 
ATO using a TBEN as soon as possible. 

 

3.3 Commutation documentation 

Partial commutations from a pension account no longer count towards meeting the minimum pension 
level, and any in-specie payment must be treated as a lump sum commutation. This means the 
minimum pension requirements must be met by ordinary cash payments. 
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Unless it’s a TRIS, the key question is whether to take any extra amount as an additional pension 
payment or as a partial commutation. Why it matters is that partial commutations reduce a member’s 
transfer balance account, potentially enabling further money to be transferred into pension phase in 
the future. 

When treating an amount as a partial commutation, the member needs to formally notify the trustees 
of the SMSF prior to the amount being paid, otherwise the payment will need to be classified as a 
pension payment. 

If the member has more than one account – pension and/or accumulation – then they will need to 
decide which account the additional payment should be taken from. 

It could be drawn from any number of pension accounts the member may have. In deciding which of 
these to use you need to consider the tax-free proportion of each pension account, any 
grandfathering that may apply (e.g. Centrelink payments or Seniors Health Card), the reversionary 
status of each pension and who the nominated beneficiaries are for each account. 

The additional payment could also be drawn from an accumulation account – provided the member 
has one and there is a sufficient unrestricted non-preserved balance available. 

Implications for practitioners  

In situations where a member only has a pension interest in the fund, consideration should be given 
to taking any amounts in excess of the minimum pension payment limit as partial commutations.  
This will free up additional cap space and may enable further amounts to be transferred to the 
pension phase in future. However, before deciding to take this course of action, the impact on any 
grandfathered pensions needs to be considered.  

Additional member instructions and trustee resolutions may be required to assist members to elect 
to receive amounts, on an ongoing basis, which are more than the minimum pension level as partial 
commutations. 

 

3.4 Market-linked income streams 

The TBC rules apply differently to certain defined benefit income streams, known as ‘capped defined 
benefit income streams’. This is because these types of pensions generally cannot be commuted so 
an individual may not be able to remove any ‘excess transfer balance’. 

A market linked income stream (MLIS) commenced before 1 July 2017 is classified as a capped 
defined benefit income stream. This means it’s the pension’s ‘special value‘ that counts towards the 
member’s TBC and any income received from the pension counts towards the member’s capped 
defined benefit income cap.   

However, a MLIS commenced on or after 1 July 2017 is not classified as a capped defined benefit 
income steam meaning only the market value of the MLIS (which is typically less than the pension’s 
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special value) is counted towards the member’s TBC and no income received from the pension is 
counted towards the member’s capped defined benefit income cap. 

While re-starting a pre-July 2017 MLIS on or after 1 July 2017 may give rise to a smaller transfer 
balance credit in the member’s transfer balance account, it could also result in the MLIS being double 
counted for TBC purposes. This is because technically no offsetting transfer balance debit arises 
when the original MLIS is commuted. The transfer balance debit value is determined by calculating 
the pension’s special value at the time of commutation and the special value is equal to the annual 
entitlement multiplied by the pension’s remaining term. ‘Annual entitlement’ is defined under section 
294-135 of the ITAA 1997 to be the amount of the first super income stream benefit you are entitled 
to receive from the income stream just after that time. As the member has decided to commute the 
pension there is no longer an annual entitlement and therefore the pension’s special value is zero. 

The government considers this to be an unintended consequence of the current law and in June 
2018, the ATO issued News Alert 2018/3 – advice for funds where members have a MLIS. In this 
alert the ATO announced that where an individual commutes a MLIS on or after 1 July 2017 and then 
commences a new MLIS which may cause them to exceed their TBC, or have a higher than 
anticipated account balance, the ATO’s practical compliance approach will be: 

• Not to take any compliance action at this stage if a fund does not report the transfer balance 
account events of the commutation or the commencement of the new MLIS. 

• Not apply any compliance resources, at this stage, where the fund has reported the transfer 
balance debit for the commutation as other than nil. 

It is difficult to see how not reporting the commutation and commencement of the new MLIS would 
result in a more favourable TBC outcome for the client. In most cases the rationale for commuting 
and recommencing the MLIS is to achieve a lower amount being counted against the member’s TBC 
– and this can only be achieved if the commutation and recommencement of the MLIS is reported to 
the ATO. In these situations, the transfer balance debit that should be reported is the MLIS’s special 
value calculated as though no decision to commute the pension had been made. 

The ATO’s practical compliance approach may enable some clients to reduce or eliminate their 
excess transfer balance. By commuting their pre-July 2017 MLIS and commencing a new MLIS and 
reporting these events to the ATO it will, in most cases, result in a reduced transfer balance for the 
client. 

Implications for practitioners  

From a TBC perspective and a capped defined benefit income cap perspective, clients with MLISs 
commenced before 1 July 2017, may be better off now commuting these pensions and 
commencing a new MLIS. However, before deciding to commute a pre-July 2017 MLIS, you will 
need to consider any grandfathering that may apply (e.g. Centrelink payments or Seniors Health 
Card) and the impact on the minimum and maximum payment amounts. 

Although not compulsory to do so, if a pre-July 2017 MLIS is commuted and a new MLIS 
commence the events should, as a general rule, be reported to the ATO.  
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3.5 Exempt current pension income 

Although at odds with the legislative provisions, in the past where a fund has had segregated and 
unsegregated pension assets in the same income year, it has been common industry practice to 
apply the actuary’s ECPI percentage to all the income derived by the fund for the entire income year.  

However, for 2017/18 and future financial years, the actuary’s ECPI percentage can no longer be 
applied to income derived from segregated current pension assets. 

This change will only affect SMSFs which have both segregated and unsegregated pension assets 
during the course of an income year. For example, a fund with two members may start the income 
year with unsegregated pension assets because one member in the fund was in the pension phase 
and the other member of the fund was in the accumulation phase and no decision had been made to 
segregate the assets supporting the pension. However, if during the course of the income year, the 
member in the accumulation phase retires and also commences a pension from the fund all of the 
fund’s assets are now regarded as segregated current pension assets as they are supporting the 
payment of pensions from the fund. The actuary’s ECPI percentage can only be applied to the 
income derived from fund assets before they became segregated current pension assets. Income 
derived from the assets once they became segregated current pension assets is fully exempt from 
tax. 

This change has no effect on SMSFs which only have segregated current pension assets for the 
entire income year or have unsegregated assets for the entire income year.  

Implications for practitioners 

If an SMSF has members in the pension phase and the assets of the fund are not fully segregated 
pension assets or unsegregated pension assets for the entire income year, the fund will need to 
identify each period during which the fund’s assets were segregated and unsegregated for the 
income year. The actuary will calculate an average ECPI percentage to be applied to the income 
derived during each period when the fund’s assets where unsegregated. 

To avoid the complexities of having to identify discrete periods of segregation, one option could be 
to always retain an amount in the accumulation phase on an unsegregated basis. This will enable 
the actuarial certificate method to be used for the entire income year and will avoid the need to 
identity different periods. However, this approach may have adverse tax implications for the fund if 
an asset is sold and a capital gain realised during a period which the assets may have otherwise 
been segregated current pension assets.   

When determining how much to leave in the accumulation phase, transaction costs and investment 
performance should be taken into account to ensure these elements do not erode the 
accumulation account balance to zero in a short period of time. 
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3.6 Transition to retirement income streams 

Effective 1 July 2017, the tax-exempt status of earnings from assets that support a transition to 
retirement income stream (TRIS) has been removed. Earnings from assets supporting a non-
retirement phase TRIS are now taxed at 15% regardless of when the TRIS was commenced. 

The removal of this earnings tax exemption was achieved by preventing TRISs from being in the 
‘retirement phase’ which is a new requirement for an entity to claim an earnings tax exemption in 
respect of income from an asset that supports a superannuation income stream. 

As a superannuation income stream that is established as a TRIS will always retain its character as a 
TRIS, the restriction introduced as part of the original super reforms legislation would always prevent 
TRISs from being in the retirement phase even after the holder later satisfies a condition of release 
with a nil cashing restriction. Because of this, an individual who has met a condition of release with a 
nil cashing restriction (including those who had met such a condition prior to 1 July 2017) and who 
wishes to take advantage of the earnings tax exemptions available in respect of superannuation 
income streams would need to commute and rollover their TRIS benefits to a replacement 
superannuation income stream (such as an account-based pension). 

To avoid individuals having to restructure their interests in this way, technical amendments made to 
the TRIS rules in June 2017 now enable a TRIS to enter the retirement phase once the holder has 
satisfied a condition of release with a nil cashing restriction. This will happen automatically when a 
member reaches age 65. It will also happen when the member notifies their superannuation income 
stream provider that they have satisfied a relevant condition of release with a nil cashing restriction. 
In these circumstances, the superannuation income stream provider becomes eligible for the 
earnings tax exemption at the time it is notified. It is also a transfer balance event which the provider 
must report to the ATO. A transfer balance credit for the value of the TRIS will then appear in the 
individual’s transfer balance account effective the day the provider was notified that the individual had 
satisfied a condition of release with a nil cashing restriction. 

Implications for practitioners 

Assuming the SMSF has no other ECPI, the SMSF only becomes eligible to claim ECPI from the 
day they are notified the TRIS member has satisfied a condition of release with a nil cashing 
restriction, or from the day the TRIS members turns 65. To maximise the fund’s ECPI claim, TRIS 
members should ensure they notified their provider as soon as possible after satisfying a condition 
of release with a nil cashing restriction. 

However, prior to notifying their provider that they have satisfied a condition of release with a nil 
cashing restriction, TRIS clients should ensure the balance of their TRIS, when added to their 
transfer balance account, will not result in an excess pension balance. Similarly, TRIS clients who 
are approaching age 65 should ensure the balance of their TRIS, when added to their transfer 
balance account, will not result in an excess pension balance on their 65th birthday.  
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3.7 Death benefit pensions 

As a result of the superannuation reforms, the types of superannuation benefits that can be rolled 
over has now been expanded to include a superannuation death benefit. This change enables a 
dependant to preserve the concessional tax treatment of a death benefit income stream that is 
transferred to another fund, and better aligns the tax treatment of those benefits with the cashing and 
roll-over rules in the Superannuation Industry (Supervision) Regulations 1994 (the SIS Regulations). 

The Treasury Laws Amendment (Fair and Sustainable Superannuation) Regulations 2017 introduced 
an additional requirement that a death benefit that is cashed as one or more pensions must also be a 
superannuation income stream that is in the retirement phase. If a pension that is paid to a 
dependant ceases to be in the retirement phase, the interests supporting the income stream must be 
cashed out as a lump sum, or rolled-over and paid as a new pension that is in the retirement phase. 
If this does not occur, the pension will cease to satisfy the compulsory cashing rules.   

To alert the receiving fund to the fact that the benefit being rolled over is a death benefit and must 
immediately be paid out as a lump sum or as a death benefit income stream in retirement, a new 
rollover form has been released by the ATO called a ‘Death benefit rollover statement’ (NAT 74924).   

A ‘Death benefit rollover statement’ should be used whenever: 

• A member who is rolling over an existing death benefit income stream or interest into a super 
account with another fund 

• A non-member who is requesting their death benefit entitlement be rolled over to a new fund 
for immediate cashing (this means paid as a lump sum out of the super system or paid out as 
a death benefit income stream in retirement phase).  

This statement will also ensure the receiving fund will preserve the concessional tax treatment of the 
death benefit income stream. 

Difficulties may arise if the original income stream provider has not correctly identified the income 
stream as a death benefit income stream. The tax treatment of pension payments may provide some 
evidence that the pension is a death benefit pension but that will not always be the case. If the 
spouse is over age 60, pension payments are generally tax-free if paid from a taxed or tax-free 
component so it may not be possible to easily identify the pension as a death benefit pension. 

Failure to correctly record a pension as a death benefit pension may lead to a breach of the 
compulsory cashing rules if the pension is subsequently commuted and retained in the accumulation 
phase. In May 2016, the ATO issued Practical Compliance Guideline 2017/6 which confirmed no 
compliance resources would be applied to review whether a SMSF has complied with the compulsory 
cashing requirements provided that: 

• The member of the SMSF was the spouse of the deceased on the deceased’s date of 
death; and 

• The commutation and roll-over of the death benefit income stream is made before 1 July 
2017; and 

• The superannuation lump sum paid from the commutation is a member benefit for income 
tax purposes because it meets the requirement of subsection 307-5(3). 
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While this concession applies to death benefit pensions which may have been commuted and 
retained in the accumulation phase before 1 July 2017, it does not apply to death benefit income 
streams commenced before 1 July 2017 if they are commuted on or after 1 July 2017 and retained in 
the accumulation phase. It also does not apply to death benefit pensions commenced on or after 1 
July 2017. 

Implications for practitioners 

It is expected that super providers correctly record pensions that are being paid to fund members 
because of the death of another individual as ‘death benefit pensions’. Failure to do so may give 
rise to compliance breaches in the future.  

While some concessions apply to death benefit pensions which were commuted back to the 
accumulation phase prior to 1 July 2017, these concessions do not extend to death benefits 
pensions which had not been commuted prior to 1 July 2017 or which are commenced on or after 
1 July 2017. 

 

 

   

3.8  PAYG withholding obligations 

From 1 July 2017, the ‘defined benefit income cap’ limits the amount of tax-free income clients can 
receive from a capped defined benefit income stream. 

For 2017/18, the defined benefit income cap will be $100,000 (the $1.6 million general transfer 
balance cap divided by 16). 

If an individual is 60 years old or older and they receive an amount from a capped defined benefit 
income stream which exceeds $100,000 per annum, 50 per cent of the amount over $100,000 will be 
taxed at their marginal tax rate. 

As superannuation providers are expected to deduct this tax from the member’s pension payments, 
SMSFs who pay capped defined benefit income streams are required to register with the ATO as a 
PAYG withholder and obtain withholding declarations from the pension members. This is required 
even if no tax is required to be deducted from the member’s capped defined benefit income 
payments.  

Implications for practitioners 

Superannuation providers who pay capped defined benefit income streams are required to 
withhold appropriate PAYG amounts and provide payment summaries to these income stream 
recipients and report this to the ATO. Note that payment summaries will be required regardless of 
whether a member’s income stream exceeds the defined benefit cap of $100,000 or not. 
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Disclaimer 

This paper accompanies a PowerPoint presentation and is for general information only. Every effort 
has been made to ensure that it is accurate, however, it is not intended to be a complete description of 
the matters described. The paper has been prepared without taking into account any personal 
objectives, financial situation or needs. It does not contain and is not to be taken as containing any 
securities advice, securities of financial product recommendation. 

Furthermore, it is not intended that it be relied on by recipients for the purpose of making investment of 
financial product decisions and is not a replacement of the requirement for individual research or 
professional tax advice. This paper was accompanied by an oral presentation, and is not a complete 
record of the discussion held. No part of this paper or the accompanying presentation should be used 
elsewhere without prior consent from the preparer and presenter. 
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