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1 Capital Gains Tax Relief 

One of the unexpected outcomes with respect to the new rules was the CGT relief that is available for 
assets supporting income stream benefits pre 1 July 2017 and won’t be beyond that time due to the 
operation of the TBC.  This relief also applies to assets supporting transition to retirement income 
streams.  “The relief ensures that tax does not apply to unrealised capital gains that have accrued on 
assets that were used to support superannuation income streams up until that time.”1  Therefore, tax 
will only be payable on the appreciation in value of assets since 1 July 2017.  

The rules operate such that a fund will be able to make an irrevocable election to reset the cost base 
on assets that are transferred back to accumulation.  This will give rise to CGT event A1 under section 
104-10 of ITAA97 on 30 June 2017, and result in the cost base for the asset subsequently being the 
current market value of the asset as at 1 July 2017.  

The legislation with respect to this relief is contained in Subdivision 294B of the Income Tax 
(Transitional Provisions) Act 1997 (ITTP 1997).  Different rules apply for segregated and 
unsegregated assets.  Further, where a member has more than $1.6M in superannuation within a 
fund, the fund is unable to segregate assets to particular member accounts to take advantage of the 
taxation treatment that applies to interests supporting income streams within the TBC.   

1.1 Segregated Current Pension Assets 

For assets that are segregated, section 294-110 ITTP 1997 applies.   

“294-110  Segregated current pension assets 

(1) This section applies if: 
(a) at the start of the pre-commencement period, a CGT asset of a fund is a segregated 

current pension asset of the fund; and 
(b) at a time (the cessation time) in the pre-commencement period, the asset ceases to be a 

segregated current pension asset of the fund; and 
(c) the fund held the CGT asset throughout the pre-commencement period (disregarding 

subsection (3)); and 
(d) the fund is a complying superannuation fund throughout the period: 

(i) starting at the start of the pre-commencement period; and 
(ii) ending at the cessation time; and 

(e) the trustee of the fund makes a choice for the purposes of this paragraph in respect of the 
asset in accordance with subsection (2). 

(2) A choice made for the purposes of paragraph (1)(e): 
(a) is to be in the approved form; and 

 

                                                      

1 Explanatory Memorandum paragraph 3.320. 
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(b) can only be made on or before the day by which the trustee of the fund is required to lodge 
the fund’s income tax return for the 2016-17 income year; and 

(c) cannot be revoked. 
(3) For the purposes of Parts 3-1 and 3-3 of the Income Tax Assessment Act 1997, the fund is taken: 

(a) to have sold, immediately before the cessation time, the asset for a consideration equal to 
its market value; and 

(b) to have purchased the asset again at the cessation time for a consideration equal to its 
market value. 

With respect to the above: 

1. The pre-commencement period is the time from the day on which the Bill that became the 
Treasury Laws Amendment (Fair and Sustainable Superannuation) Act 2016 was introduced 
into the House of Representatives (9 November 2016) and just before 1 July 2017; 

2. The cessation time is any time from the start of the pre-commencement period to 1 July 2017 
for segregated pension assets.  

Therefore, where assets are segregated with respect to pension accounts within a fund, the fund 
trustee is able to elect that those assets that will be required to be transferred to accumulation, or are 
supporting a TRP are sold as at a date between 9 November 2016 and 30 June 2017 and 
repurchased that day at the assets market value.  Any capital gain that arises with respect to this 
deemed disposal would be within the pension phase of superannuation and therefore eligible for an 
exemption.   

Important items to note: 

1. The election is IRREVOCABLE.  So, care needs to be taken before making such an election; 

2. The election must be made on the approved form before the fund is required to lodge its 
2016/2017 annual return.  This is required to lodge, not actually lodge.  Given the lodgement 
date for all SMSFs (even new ones established in the 2016/2017 year) has been extended to 
2 July 2018, it is by this date.  IF YOU DO NOT LODGE BY THEN, THE CGT RELIEF WILL 
BE UNAVAILABLE; 

3. Resetting the cost base also resets the 12-month period for any discounts to apply; 

4. The election applies per asset.  Not per asset class, pension account or for the whole fund in 
its entirety.  So, each asset needs to be considered; 

5. For most funds where there is an unrealised capital gain with respect to assets that need to 
be transferred back to accumulation or supporting a TRP, this election would be made.  
However, the decisions may differ where there is an unrealised capital loss; 

6. For a TRP that is deemed to be in the retirement phase (ie. The member satisfied a condition 
of release with a nil cashing restriction, albeit the pension is still referred to as a TRP), then 
the relief is only available where the assets in the TRP are more than $1.6M.  If they are less 
than $1.6M, then the Commissioner’s view is that the relief is not available.  

7. From 1 July 2017 SMSFs and SAFs will be unable to segregate assets to particular member 
accounts where a member’s total superannuation exceeds $1.6M per ITAA 1997 section 295-
385(7) and section 295-370.  For funds in these circumstances: 
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a. The proportionate approach would need to be utilised with respect to those members 
going forward; 

b. The fund trustees may be required to cease using the segregated method with 
respect to assets.  Leading up to 1 July 2017, the trustee of the fund could use 
alternative methods for applying for the CGT relief.  To take example 3.60 from the 
Explanatory Memorandum: 

8. There are two means for a fund to be deemed to be segregated at 9 November 2016: 

a. The assets are specifically held separately for pension accounts and accumulation 
accounts; 

b. The assets within the fund are 100% supporting income streams within the fund; 

9. There are different methods to claim the relief, depending on the position above: 

a. Actually Segregated: 

i. Assets are transferred from the segregated current pension asset pool to the 
segregated accumulation asset pool.  This can occur on multiple dates, 
provided the record keeping is well maintained; 

ii. Enables multiple dates to have been selected for various assets within the 
fund – substantial paperwork requirements; 

iii. Need to be careful – if the asset moves, then it is exempt from tax up to that 
point, and on the deemed gain.  However, post that time, as it is in the 
accumulation pool, any income generated on that asset will be fully taxable; 

b. Deemed Segregated: 

i. The CGT relief date is any date between 9 November 2016 and 30 June 
2017 where 100% of the fund’s assets are no longer supporting only 
pensions; 

ii. Triggered by: 

1. Contributions; 

2. Partial commutation of pension account back to accumulation (eg, 
$5,000 on 1 May 2017); 

3. Partial commutation of pension to fall within the TBC on 30 June 
2017; 

iii. Actuarial certificates are tricky: 

1. If you partially commute before 30 June, then segregated to then, 
and unsegregated from there.  Some actuaries may still provide a 
certificate for the whole year, rather than from the partial 
commutation date (say 1 May 2017) to 30 June 2017.  Will skew the 
exempt income, as the certificate will be calculated on the basis of 
the whole year, but only income from 1 May 2017 will be covered.  
So, tax position could be understated.  In these situations, usually the 
partial commutation or contribution isn’t enormous (unless a 
$540,00), so the difference may be immaterial; 
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2. If it is 30 June 2017, argument that you need a certificate for that 
day, as there is a partial commutation.  This is NOT the author’s view 
– as all of the income and gains are allocated to the member 
accounts prior to any commutation to bring down to $1.6M, then 
there is no income that would be subject to a certificate 

iv. SMSF annual return disclosures: 

1. Being able to select both segregated and unsegregated (when a date 
other than 30 June 2017 is used) is difficult – many software systems 
won’t allow you to.  

 

“Example 3.60: Applying CGT relief to a segregated asset  

Tim and Laura have an SMSF. The fund holds segregated current pension assets to support 
Tim’s $2.6 million superannuation income stream, and segregated non-current assets to 
support Laura’s $1 million accumulation interest.  

To comply with the transfer balance cap, Tim partially commutes $1 million of his 
superannuation income stream back to the accumulation phase during the pre-
commencement period. The fund has two options when adjusting the allocation of its assets 
to its superannuation liabilities that would allow it to claim CGT relief: 

 the fund may continue to use the segregated method and transfer assets between the 
two segregated asset pools; or  

 the fund may cease to use the segregated method and adopt the proportionate 
method.  

Option 1: continuing to use the segregated method until to 1 July 2017  

On 1 March 2017, to give effect to Tim’s $1 million commutation, the fund transfers a 
segregated current pension asset with a present market value of $1 million out of the 
segregated pool of exempt assets into its pool of segregated non-current assets. The asset is 
eligible for CGT relief as it has ceased to be a segregated current pension asset within the 
pre-commencement period.  

The CGT cost base for this asset is $750,000, meaning that it has already accrued unrealised 
capital gains of $250,000. To ensure that this accrued gain is not taxed when the asset is 
eventually sold, the fund chooses to apply the CGT relief arrangements to this asset. As the 
trustees of the fund, Tim and Laura record this choice when they submit the fund’s income tax 
return for the 2016-17 income year.  

The relief deems the asset to be sold and reacquired for its market value on 1 March 2017. 
This will reset the cost base for the asset to 123 $1 million. It will also reset the 12 month 
period for the asset to be eligible for the CGT discount.  

CGT event A1 occurs in relation to the deemed sale and gives rise to a capital gain of 
$250,000. However, as this capital gain arises while the asset is still a segregated current 
pension asset, the gain is exempt from tax.  
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Note, as Tim’s total superannuation balance is more than $1.6 million the fund will be required 
to use the proportionate method from 1 July 2017 onwards (see paragraphs 10.51 to 10.56).  

The fund sells the asset on 30 March 2018 for $1.15 million. Another CGT event and capital 
gain arise at this time. Because the cost base of the asset is now $1 million, the fund makes a 
$150,000 capital gain. The CGT discount applies to the capital gain because the fund held the 
asset for more than 12 months from the time the transitional CGT relief applied. The taxable 
proportion will reflect the proportion of the fund’s superannuation liabilities that relate to Tim 
and Laura’s accumulation phase interests at that time.  

Option 2: adopting the proportionate method prior to 1 July 2017  

Alternatively, to give effect to Tim’s $1 million commutation, the fund could adopt the 
proportionate method commencing on 30 June 2017. Under this method, $1.6 million of the 
fund’s total assets (worth $3.6 million) would be considered to be supporting Tim’s income 
stream on this day.  

As the asset the fund is seeking to apply relief to was a segregated current pension asset just 
before the fund adopted the proportionate method, it must use the CGT relief provisions 
relevant to the segregated method. It cannot use the CGT relief provisions relevant to the 
proportionate method (even though the fund now applies the proportionate method) because 
the asset was a segregated current pension asset at the start of the pre-commencement 
period.  

In this case, all of the assets that were segregated current pension assets during the pre-
commencement period would be eligible for CGT relief because they all ceased to be 
segregated current pension assets on 30 June 2017. The fund could choose to apply relief to 
some or all of these assets.  

The relief will reset the cost base for the chosen assets to their current market value 
immediately before the cessation time (30 June 2017). It will also reset the 12 month period 
for the assets to be eligible for the CGT discount.  

The capital gains generated by the application of the relief would be exempt from tax, as 
these gains would arise while the assets were still segregated.  

If an asset to which the relief applied is sold in a later year, a proportion of any net capital gain 
will be taxable to the fund. The taxable proportion will reflect the proportion of the fund’s 
superannuation liabilities that relate to Tim and Laura’s accumulation phase interests at that 
time.” 

The application of these provisions to segregated assets is simpler than those that apply to 
unsegregated assets...  
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1.2 Unsegregated Current Pension Assets 

For assets that are not segregated, section 294-115 applies.   

“294-115  Superannuation funds using the proportionate method—deemed sale and purchase of CGT 
asset 

Application 

(1) This section applies in relation to a CGT asset of a fund if: 
(a) the fund is a complying superannuation fund throughout the pre-commencement period; and 
(b) the proportion mentioned in subsection 295-390(3) of the Income Tax Assessment Act 1997 

in respect of the fund for the 2016-17 income year is greater than nil; and 
(c) the fund held the asset throughout the pre-commencement period; and 
(d) throughout the pre-commencement period, the asset: 

(i) was not a segregated current pension asset of the fund; and 
(ii) was not a segregated non-current asset of the fund; and 

(e) the trustee of the fund makes a choice for the purposes of this paragraph in respect of the 
asset in accordance with subsection (2). 

(2) A choice made for the purposes of paragraph (1)(e): 
(a) is to be in the approved form; and 
(b) can only be made on or before the day by which the trustee of the fund is required to lodge 

the fund’s income tax return for the 2016-17 income year; and 
(c) cannot be revoked. 

Deemed sale and purchase 
(3) For the purposes of Parts 3-1 and 3-3 of the Income Tax Assessment Act 1997, the fund is taken: 

(a) to have sold, immediately before 1 July 2017, the asset for a consideration equal to its market 
value; and 

(b) to have purchased the asset again just after that sale for a consideration equal to its market value.” 

Therefore, where assets are not segregated, the fund trustee is able to elect that those assets that will 
be required to be transferred to accumulation, or are supporting a TRP are sold as at 30 June 2017 
and repurchased on 1 July 2017 at the assets market value.  Any capital gain that arises with respect 
to this deemed disposal would be subject to the proportionate approach with respect to exempt 
current pension income, and therefore only a portion would be eligible for an exemption (depending 
on the exempt current pension income percentage).   

BE CAREFUL – if the assets are unsegregated as at 9 November 2016 and then end up 100% in 
pension phase after that time, then the fund IS NOT ELIGIBLE for the CGT relief.  ALWAYS ensure 
there is at least an accumulation account over the entire pre-commencement period to enable the 
relief to apply on 30 June 2017.   

However, a further modification applies to the proportionate method, whereby the fund trustee can 
disregard the realised capital gain that arises due to the application of the deemed disposal and  
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“294-120  Superannuation funds using the proportionate method—disregard initial capital gain but 
recognise deferred notional gain 

Application 

(1) This section applies in relation to a CGT asset of a complying superannuation fund if: 
(a) section 294-115 applies in relation to the CGT asset; and 
(b) as a result of paragraph 294-115(3)(a), the fund makes a capital gain in respect of the asset 

(disregarding this section); and 
(c) the trustee of the fund makes a choice for the purposes of this paragraph in respect of the 

asset in accordance with subsection (2). 
(2) A choice made for the purposes of paragraph (1)(c): 

(a) is to be in the approved form; and 
(b) can only be made on or before the day by which the trustee of the fund is required to lodge 

the fund’s income tax return for the 2016-17 income year; and 
(c) cannot be revoked. 

Disregard initial capital gain 
(3) Disregard the capital gain mentioned in paragraph (1)(b). 

Recognition of deferred notional gain 
(4) The deferred notional gain is the 2016-17 non-exempt proportion of the amount of the fund’s net 

capital gain for the 2016-17 income year determined on the assumptions that: 
(a) subsection (3) of this section does not apply; and 
(b) the fund made no capital gains in that income year other than the gain mentioned in 

paragraph (1)(b); and 
(c) the fund made no capital losses in that income year; and 
(d) the fund had no previously unapplied net capital losses from earlier income years. 

(5) For the purposes of Division 102 of the Income Tax Assessment Act 1997, if a realisation event 
happens to the asset in an income year that starts on or after 1 July 2017: 
(a) treat the fund as having made a capital gain in that income year equal to the deferred 

notional gain; and 
(b) disregard section 102-20 of that Act in respect of that capital gain; and 
(c) treat that capital gain as not being a discount capital gain. 

(6) Subsection 295-390(1) of the Income Tax Assessment Act 1997 does not apply to the amount by 
which a net capital gain is increased (or comes into existence) as a result of subsection (5). 

(7) In this section: 

2016-17 non-exempt proportion means 1 minus the proportion mentioned in subsection 295-390(3) 
of the Income Tax Assessment Act 1997 in respect of the fund for the 2016-17 income year. 

deferred notional gain has the meaning given by subsection (4).” 

What this all means is that: 

1. If as a result of the CGT relief a capital gain arises and it is not exempt due to the actuarial 
percentage, the fund trustee is able to defer that capital gain; 

2. The decision to defer a capital gain on a deemed disposal is IRREVOCABLE; 
3. Deemed capital losses can’t be deferred; 
4. As a result, the capital gain is disregarded, and not brought to account in the 2016/2017 year; 
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5. When the asset is eventually sold, the deferred amount is brought to account.  That amount is 
equal to the amount that would have been subject to tax in the 2016/2017 year had the 
deferral not occurred; 

6. The deferral amount is calculated based on hypothetical gain with respect to the particular 
asset assuming: 

a. There were no other realised capital gains or losses in the year with respect to other 
assets; 

b. The 1/3 CGT discount applies to the asset (only if it was acquired prior to 1 July 
2016); 

c. The proportion of the fund that was not eligible for the pension exemption is applied 
to the hypothetical gain; 

7. This is then the amount of the deferred capital gain for the 2016/2017 financial year.  This will 
need to be disclosed appropriately in the fund’s annual return, and all of the relevant records 
retained for the fund; 

8. When the asset is sold, a realisation event occurs.  At that time: 
a. The deferred amount is brought to account in that year; 
b. It is not treated as being a discounted gain; 
c. Any available carry forward losses, or losses realised in the year the asset is 

disposed of are able to offset the gain.  

To demonstrate how these provisions work, example 3.61 and 3.62 of the Explanatory Memorandum: 

“Example 3.61: Applying CGT relief to fund using proportionate method  

Claire and Ashley have an SMSF supported by a single asset with a market value of $3 
million. The fund uses the proportionate method to calculate the proportion of income from the 
asset that is exempt income, with two-thirds of the asset supporting Claire’s $2 million 
superannuation income stream and one-third supporting Ashley’s $1 million accumulation 
phase interest.  

To comply with the transfer balance cap, Claire partially commutes $400,000 of her 
superannuation income stream back to the accumulation phase on 30 June 2017, leaving her 
with a retirement balance of $1.6 million. The cost base for the asset, acquired in 2010, is 
$2.82 million, meaning that it has already accrued unrealised capital gains of $180,000. The 
fund chooses to apply CGT relief to ensure it does not have to pay CGT in the future for the 
proportion of the asset that supported Claire’s superannuation income stream that was 
commuted as a result of the introduction of the transfer balance cap.  

The asset is eligible for relief under this method as it was subject to the proportionate method 
for the entire pre-commencement period.  

The relief deems the asset to be sold on 30 June 2017, and reacquired immediately 
afterwards, for its market value. This will reset the cost base for the asset to $3 million. It will 
also reset the 12 month period for the asset to be eligible for the CGT discount.  

CGT event A1 occurs in relation to the deemed sale and a capital gain of $180,000 arises 
from that event. If the fund does not elect to defer the capital gain, the gain will be brought to 
account in the 2016-17 income year.  
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Consequences if capital gain not deferred  

The one-third CGT discount applies to the capital gain because the asset was held for more 
than 12 months prior to the deemed sale. Assuming the fund had no other CGT events or 
prior year CGT losses, the fund will have a net capital gain for the 2016-17 income year of 
$120,000 (the $180,000 capital gain less the CGT discount).  

Due to Claire’s commutation on the last day of the financial year, the fund’s average exempt 
proportion for the 2016-17 year will be slightly less than two thirds. Therefore, just over 
$40,000 will be included in the fund’s assessable income for that year, representing the 
amount of the gain attributable to the proportion of the fund’s asset that was supporting 
Ashley’s accumulation phase interest……” 

“Example 3.62: Calculating a deferred notional gain  

In Example 3.61, it was shown that, if they did not elect to defer the capital gain, Claire and 
Ashley’s SMSF would include just over $40,000 in its assessable income in relation to the 
deemed sale of the fund’s asset in the 2016-17 income year.  

If the fund instead chose to defer the capital gain, the fund’s deferred notional gain would be 
the same amount. The capital gain would be disregarded in the 2016-17 income year and the 
deferred notional gain would be brought to account in a future year.  

Example 3.63: Disregarding capital losses Further to  

Example 3.61, assume the fund had unapplied net capital losses from a prior year of $90,000. 
If the fund chooses not to defer the capital gain, its net capital gain would be $60,000, 
calculated by reducing the gain of $180,000 by the net capital loss from a prior year and then 
applying the one-third CGT discount. Once the exempt proportion for the 2016-17 income 
year (just under two-thirds) is applied, an amount of just over $20,000 would be included in 
the fund’s assessable income for the 2016-17 income year.  

However, if the fund chose to defer the capital gain, its deferred notional gain would still be 
just over $40,000 because capital losses are disregarded in working out the deferred notional 
gain. The fund would still have the $90,000 unapplied net capital loss to apply against future 
capital gains (including the gain that arises when the deferred notional gain is brought to 
account).” 

When the law was originally introduced, it only allowed the deferral for a period of 10 years.  However, 
the content of the law that was passed removed this provision.   

Where an asset has an unrealised loss, the fund trustees may choose not to elect that the deemed 
disposal provisions apply.  However, if there is a realised loss and other realised gains, it could be 
worthwhile making the elections and neutralising the fund’s whole CGT position.  This will depend on 
the circumstances of each fund.   

The other consideration to deferring a capital gain is the ultimate tax cost.  Looking at the examples 
above from the EM: 
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1. Example 3.61 had a net capital gain of $40,000 to defer, which if the deferral election hadn’t 
been made would have a tax liability attached of $6,000; 

2. Example 3.63 had a net capital gain of $20,000 after applying the losses where a deferral 
didn’t occur, which would have a tax liability attached of $3,000.  

It could be preferable for some funds to incur the tax liability and simplify the assets CGT position 
going forward.   

1.3 Elections – Do we vote? 

Given the above provisions, it is likely to be beneficial to elect for the deemed disposal, and also defer 
a gain where there is a substantial non-exempt proportion.  However: 

1. Must consider each asset separately, and make elections with respect to each asset; 

2. The whole fund’s position also needs to be considered, including any losses carried forward 
(if the exempt % is high, these losses may have been depleted substantially in the past); 

3. Consideration to segregated assets becoming pooled; 

4. Can the fund retain segregated accounts? 

5. Do we need to physically segregate assets where the intention is as much as possible that 
those assets support the pension account only (where greater than $1,6M per member)? 

6. Any elections need to be made within the relevant timeframe; 

7. Where no elections are made, the original cost base for the asset remains; 

8. Where gains are deferred, that also enables any prior year carry forward loss within the fund 
to be carried forward and not used to offset the deemed gains from the CGT relief (with 
respect to those assets where the gain is deferred); 

9. Deferral can be of benefit in the realisation year where there are any realised losses in the 
realisation year, or and realised carry forward losses between 1 July 2017 and the realisation 
year, as they can be used to offset the deferred gain that will be brought to account.  
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